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I. INTRODUCTION

Defendant and appellant Michael Lee Bejasa was involved in an automobile
collision that seriously injured his passenger. The first police officer at the scene
searched defendant and found two syringes, one of which contained methamphetamine.
Defendant admitted that the syringes were used to inject methamphetamine and that he
was on parole. The police officer handcuffed defendant, told him he was being detained
for a possible parole violation, and placed him in the back of his police car. The officer
did not give defendant the Mirandal warnings.

Upon the arrival of additional officers a short time later, defendant was released
from the police car and his handcuffs were removed. The investigating officer conducted
an interview and various field sobriety tests (FST) and determined that defendant was
possibly under the influence of drugs. The officer then advised defendant he was under
arrest. Defendant was not given his Miranda rights until he was taken to the police
station.

Defendant was charged and convicted by a jury of driving a vehicle under the

influence of a drug and personally causing great bodily injury to another (count 1),2 as

1 Miranda v. Arizona (1966) 384 U.S. 436 (Miranda).

2 Vehicle Code section 23153, subdivision (a). The jury also found that in the
commission of the offense charged in count 1, defendant personally inflicted bodily
[footnote continued on next page]
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well as transporting a controlled substance (count 2).3 Defendant also pled guilty to
driving without a license (count 3).4 Following a bifurcated court trial, the court found
true allegations of prior convictions and two prior strike convictions.®> The trial court
sentenced defendant to consecutive 25-year-to-life sentences on counts 1 and 2. On
count 3, defendant received a term of 180 days, to run concurrent to count 1.

On appeal, defendant argues the trial court erred in refusing to suppress evidence
of statements made to the police after defendant was handcuffed and placed in a police
car prior to being advised of his Miranda rights. Among other statements that should
have been suppressed, defendant claims that his estimation of time, made during a
“Romberg,” or modified attention, FST (Romberg test), was testimonial evidence and
should have been excluded under Miranda. In the published portion of our opinion, we
conclude the trial court erred in admitting defendant’s custodial statements to the police,
including the estimation of time made during the Romberg test. However, because we

further conclude the error was harmless, we affirm defendant’s conviction.

[footnote continued from previous page]
injury upon another within the meaning of Penal Code sections 12022.7, subdivision (a)
and 1192.7, subdivision (c)(8).

3 Health and Safety Code section 11379, subdivision (a).
4 Vehicle Code section 14601.1, subdivision (a).

5 Penal Code sections 667.5, subdivision (b), 667, subdivisions (a), (c), (e)(2)(A),
and 1170.12, subdivision (c)(2)(A).



The remaining issues concern the trial court’s sentencing of defendant. Defendant
contends the court failed to realize that the “Three Strikes” law does not require
consecutive sentencing if the crimes were committed on the same occasion, and the
imposition of a consecutive sentence on count 2 was an abuse of discretion. Defendant
also argues the court should have stayed the sentence on count 2 pursuant to Penal Code
section 654 because the two crimes were committed with a single intent and objective.
We address these issues in the nonpublished portion of our opinion. We agree with
defendant that the court was unaware of its discretion in determining whether to impose a
consecutive or concurrent sentence on count 2, and failed to exercise such discretion. A
new sentencing hearing is therefore required, at which the court shall exercise such
discretion. Finally, we agree with defendant that the sentence on count 2 must be stayed
pursuant to Penal Code section 654.

Il. DISCUSSION
A. Motion to Suppress Defendant’s Statements Made Prior to Miranda Warnings

1. Factual and Procedural Background

Prior to trial, defendant moved to suppress statements made to police officers after
he was handcuffed and placed in the police car and prior to being advised of his Miranda
rights. The motion was based on the evidence presented at defendant’s preliminary
hearing. The following is our summary of that evidence.

On the evening of September 19, 2008, defendant was driving a Jeep northbound

on State Street in Hemet. Defendant’s girlfriend, Stasha Lewellyn, was riding in the



passenger seat. At approximately 6:52 p.m., Terri Patterson observed the Jeep as she
drove in the southbound slow lane. The oncoming Jeep changed lanes and veered all the
way across the street into Patterson’s lane. Patterson was unable to avoid the Jeep, and
the vehicles collided head-on. Lewellyn, who was not wearing a seat belt, was thrown
from the Jeep. As a result, she sustained major injuries.

Hemet Police Officer Derek Maddox was the first police officer to arrive at the
scene of the crash. After making sure that the injured parties were being treated by
paramedics, Officer Maddox contacted defendant and asked him what happened.
Defendant said he had been driving and Lewellyn had been thrown from the Jeep because
she was not wearing a seat belt. Officer Maddox noticed that defendant’s eyes were
bloodshot. He told defendant to sit on the curb.

Traffic officers were called to continue the investigation. Officer Maddox waited
until other officers arrived, then resumed questioning defendant. During this exchange,
defendant admitted he was on parole. Defendant consented to a search, during which
Officer Maddox found two syringes. One syringe was empty; the other contained a small
amount of liquid that was later determined to be methamphetamine. Defendant admitted
he used the syringe to “shoot up methamphetamine.” By the time of the search, less than
20 minutes had passed since Officer Maddox arrived on the scene.

Officer Maddox handcuffed defendant and placed him in the back of his police car

to await officers from the traffic department. As defendant was being handcuffed,



Officer Maddox informed him that “he was being detained for a possible parole
violation.” Officer Maddox did not give defendant the Miranda warnings.

Officer Tony Spates, a Hemet traffic officer, arrived at the scene of the crash at
approximately 7:15 p.m. Four other traffic officers responded as well. When Officer
Spates arrived, Officer Maddox and another officer briefed him on the collision. Officer
Spates then allowed defendant to get out of the police car and removed defendant’s
handcuffs. Officer Spates proceeded to interview defendant, using a form provided by
the Hemet Police Department, in order to determine whether defendant had been driving
under the influence. These questions included: “What have you been drinking?,” “How
much?,” “When did you start?,” “When did you stop?,” “Do you feel the effects of the
alcohol?,” and “Do you think that you should be driving?” In response to Spates’s
questions, defendant made incriminating statements regarding his use of drugs.®

Officer Spates also administered a number of FST’s on defendant, with mixed

results. While defendant was able to perform some of the tests to Officer Spates’s

6 The nature of defendant’s responses to Officer Spates was not entirely clear at
the time of the suppression hearing. As noted above, the motion to suppress was based
upon the evidence adduced at the preliminary hearing. At that time, the court sustained
defense counsel’s objections to the admission of defendant’s responses to Officer
Spates’s questions before they were disclosed. However, when the court asked the
prosecutor whether there were admissions or confessions defendant made to Officer
Spates, the prosecutor responded: “[T]he statements . . . involving his drug use history[,]
. . . that he had shot up, [and] that he did have puncture wounds.” At trial, Officer Spates
testified that defendant admitted he “had shot up some speed” into his left wrist at
approximately 7:00 a.m.



satisfaction, other test results suggested that defendant was under the influence of a
narcotic.

The first FST administered by Officer Spates was the Romberg test. Defendant
was asked to stand at attention, close his eyes, tilt his head back, and estimate the passage
of 30 seconds. While defendant performed the test, Officer Spates observed defendant’s
balance and his ability to accurately measure the passage of 30 seconds. Officer Spates
testified that defendant leaned slightly and finished counting at 25 seconds. Officer
Spates testified that the result was consistent with the use of a stimulant because it
showed that defendant was “moving a little fast.”

At the conclusion of the FST’s, Officer Spates advised defendant he was under
arrest. Defendant’s blood subsequently tested positive for methamphetamine.

2. The Hearing on the Motion to Suppress

At the hearing on defendant’s motion to suppress, defendant argued he had been
placed in custody and his statements made to Officer Spates were inadmissible because
he had received no Miranda warnings. Furthermore, defendant claimed the FST’s were
also inadmissible testimonial evidence for the same reason.

The trial court rejected defendant’s argument and ruled that, in light of the totality
of the circumstances, defendant was not in custody. The court found that Officer
Maddox was conducting a preliminary investigation and that he had, at most, only one
other officer with him. The court reasoned that Officer Maddox detained defendant

briefly, until an investigating officer arrived, in order to effectively manage the accident



scene. Once Officer Spates arrived, defendant was released and “essentially free to move
around.” The statements made to Officer Spates were thus not the result of custodial
interrogation. The trial court also denied the motion to suppress the FST results based on
the conclusions that defendant was not in custody at the time the FST’s were
administered and defendant’s performance on the FST’s were “non-testimonial.”
Therefore, the statements and FST results were ruled admissible.

On appeal, defendant challenges the admissibility of the incriminating statements
made to Officer Spates and the estimation of time during the Romberg test.

3. Miranda

In Miranda, the United States Supreme Court held that the Fifth Amendment
privilege against self-incrimination prevents the prosecution from using ““statements,
whether exculpatory or inculpatory, stemming from custodial interrogation of the
defendant unless it demonstrates the use of procedural safeguards effective to secure the
privilege against self-incrimination.” (Miranda, supra, 384 U.S. at p. 444.) The court
was concerned that, without these procedural safeguards, the “inherently compelling
pressures” of custodial interrogation might induce suspects to speak where they normally
would not. (Id. at p. 467.)

These procedural safeguards require that a person in custody “first be informed in
clear and unequivocal terms that he has the right to remain silent” and “that anything said
can and will be used against the individual in court.” (Miranda, supra, 384 U.S. at pp.

467-469.) Furthermore, a person in custody must be advised of his or her “right to



consult with a lawyer and to have the lawyer with him during interrogation.” (Id. at p.
471.) Finally, the person must be told that “if he is indigent a lawyer will be appointed to
represent him.” (Id. at p. 473.) If these advisements are not made, “no evidence obtained
as a result of interrogation can be used against him.” (ld. at p. 479, fn. omitted.)

In reviewing a trial court’s ruling on a motion to suppress evidence based upon a
Miranda violation, “‘we accept the trial court’s resolution of disputed facts and
inferences, and its evaluations of credibility, if supported by substantial evidence. We
independently determine from the undisputed facts and the facts properly found by the
trial court whether the challenged statement was illegally obtained.” [Citation.]” (People
v. Gamache (2010) 48 Cal.4th 347, 385.)

4. Custody

Miranda advisements are only required when a person is subjected to custodial
interrogation. (Miranda, supra, 384 U.S. at p. 444.) A suspect is in custody when a
reasonable person in the suspect’s position would feel that his “freedom of action is
curtailed to a ‘degree associated with formal arrest.” [Citation.]” (Berkemer v. McCarty
(1984) 468 U.S. 420, 440, 442 (Berkemer).)

Because a Miranda warning is only required once custodial interrogation begins,
the defendant must necessarily have been in custody in order to assert a violation. “In
determining whether an individual was in custody, a court must examine all of the
circumstances surrounding the interrogation . . . .” (Stansbury v. California (1994) 511

U.S. 318, 322.) These circumstances must be measured “against an objective, legal



standard: would a reasonable person in the suspect’s position during the interrogation
experience a restraint on his or her freedom of movement to the degree normally
associated with a formal arrest.” (People v. Aguilera (1996) 51 Cal.App.4th 1151, 1161;
see also Berkemer, supra, 468 U.S. at p. 442; California v. Beheler (1983) 463 U.S. 1121,
1125; People v. Stansbury (1995) 9 Cal.4th 824, 830.)

California courts have identified a number of factors relevant to this
determination. While no one factor is conclusive, relevant factors include: “(1)
[W]hether the suspect has been formally arrested; (2) absent formal arrest, the length of
the detention; (3) the location; (4) the ratio of officers to suspects; and (5) the demeanor
of the officer, including the nature of the questioning.” (People v. Pilster (2006) 138
Cal.App.4th 1395, 1403; People v. Forster (1994) 29 Cal.App.4th 1746, 1753; People v.
Lopez (1985) 163 Cal.App.3d 602, 608.)

Additional factors include: “[W]hether the suspect agreed to the interview and
was informed he or she could terminate the questioning, whether police informed the
person he or she was considered a witness or suspect, whether there were restrictions on
the suspect’s freedom of movement during the interview, and whether police officers
dominated and controlled the interrogation or were ‘aggressive, confrontational, and/or
accusatory,” whether they pressured the suspect, and whether the suspect was arrested at
the conclusion of the interview.” (People v. Pilster, supra, 18 Cal.App.4th at pp. 1403-

1404, citing People v. Aguilera, supra, 51 Cal.App.4th at p. 1162.)
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In denying the defense’s motion for suppression of evidence, the trial court
concluded that, under the totality of the circumstances, defendant was not placed in
custody when he was initially restrained. The trial court characterized the seizure as a
“brief detention.” The trial court supported this ruling with facts from the record that
weigh against an objective determination of custody.

For example, the trial court found that defendant was restrained for only a brief
period of time. The record provides ample evidence supporting this conclusion. Officer
Maddox responded to the collision at approximately 6:52 p.m. Officer Spates arrived at
approximately 7:15 p.m. During this time, Officer Maddox checked for injured parties,
then proceeded to question and search defendant before handcuffing him and placing him
in the police car. Because of this small window of time, defendant was likely restrained
only for a matter of minutes. The brief nature of this restraint tends to show that
defendant was merely detained, not in custody.

The trial court also found that, when defendant was restrained, Officer Maddox
was accompanied by no more than one other officer. Logically, the fewer the number of
officers surrounding a suspect the less likely the suspect will be affected by custodial
pressures. However, while this factor would normally weigh against a finding of
custody, the argument is less persuasive under the present facts. Here, defendant was
restrained when police were shorthanded. However, questioning resumed after more

officers arrived.
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Another factor identified by the trial court is the fact that Officer Maddox was in
“preliminary investigative stages” when he restrained defendant. This also tends to
support the determination that defendant was not in custody. Because Officer Maddox
was concerned with gathering information regarding what had occurred, rather than
questioning defendant as a suspect, it is less likely defendant was exposed to custodial
pressures.

While the above facts offer some support for the trial court’s determination that
defendant was not in custody, other circumstances lend great weight to the argument that
a reasonable person would have felt restrained in a manner normally associated with
formal arrest. First, prior to being restrained, defendant had incriminated himself in a
number of ways. While talking to Officer Maddox, defendant admitted he was on parole.
Defendant then consented to a search of his person. That search yielded two syringes,
one of which contained a liquid. Defendant further admitted that the syringes were used
to “shoot up methamphetamine.” At that point, Officer Maddox restrained defendant and
informed him that he was being “detained for a possible parole violation.”

The fact that defendant offered several incriminating facts and was restrained so
quickly thereafter weighs strongly in favor of a finding of custody. A reasonable person
in defendant’s position would know that possession of methamphetamine and related
paraphernalia is a parole violation and a crime, and that arrest would likely follow.

Second, the fact that Officer Maddox advised defendant he was being “detained

for a possible parole violation” also weighs in favor of custody. The word “detained,” by
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itself, cannot abrogate the likelihood of custodial pressures. A reasonable person would
probably not be comforted by the fact that the officer used the word “detained” and
mentioned only a “possible” crime. Here, defendant had just admitted that he was on
parole and had been using and carrying methamphetamine. In this context, a reasonable
person would understand the officer’s statement to mean that he or she was not free to
leave.

Even if the above circumstances are insufficient to constitute a level of restraint
comparable to formal arrest, the physical restraint that followed crosses that boundary.
Defendant was confronted with two of the most unmistakable indicia of arrest: he was
handcuffed and placed in the back of a police car. A reasonable person, under these
circumstances, would feel restrained to a ““degree associated with formal arrest.””
(Berkemer, supra, 468 U.S. at p. 440.)

In respondent’s brief, the People cite language from Berkemer pertaining to
“ordinary traffic stops.” (See Berkemer, supra, 468 U.S. at p. 440.) As the People note,
the Berkemer opinion states that the “circumstances associated with the typical traffic
stop are not such that the motorist feels completely at the mercy of the police.” (Id. at p.
438.) The United States Supreme Court concluded that “persons temporarily detained
pursuant to such [ordinary traffic] stops are not ‘in custody”’ for the purposes of
Miranda.” (ld. at p. 440.)

This was not a typical traffic stop. Defendant was handcuffed and placed in the

back of a police car before Officer Spates arrived. A reasonable person in that situation
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would feel completely at the mercy of the police. As Berkemer stated, such a person is
“entitled to the full panoply of protections prescribed by Miranda.” (Berkemer, supra,
468 U.S. at p. 440.)

The People also contend it was reasonable for Officer Maddox to place defendant
in the back of the police car until other officers arrived. We do not disagree with this
point. As the first officer on the scene, Officer Maddox was likely met with chaos.
Officer Maddox testified that there were “numerous officers directing traffic” and that
police “had to shut down the entire roadway for the helicopter.” By restraining defendant
and waiting for backup, we have no doubt that Officer Maddox acted prudently.

However, this argument is misdirected. “Whether an individual has been
unreasonably seized for Fourth Amendment purposes and whether that individual is in
custody for Miranda purposes are two different issues. [Citation.]” (People v. Pilster,
supra, 138 Cal.App.4th at p. 1405.) Here, the issue is not whether the police acted

(139

reasonably in detaining or restraining defendant, but rather “‘whether there [was] a
“formal arrest or restraint on freedom of movement” of the degree associated with a
formal arrest.” [Citations.]” (Stansbury v. California, supra, 511 U.S. at p. 322.)

While a reviewing court must apply a deferential substantial evidence standard to
the trial court’s factual findings, it must independently determine whether the defendant
was in custody. (People v. Ochoa (1998) 19 Cal.4th 353, 402; People v. Pilster, supra,
138 Cal.App.4th at p. 1403.) Based on the totality of the circumstances, we hold that

defendant was placed in custody when he was handcuffed and placed in the police car.
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Furthermore, although defendant was released from the police car and the
handcuffs removed by the time Officer Spates questioned him, defendant remained in
custody for purposes of Miranda. The removal of the restraints was not enough to
ameliorate the custodial pressures that likely remained from the initial confinement.
Furthermore, defendant was released from the police car only after numerous officers had
arrived at the scene. The ratio of officers to suspect had increased to at least seven to
one, thus increasing the custodial pressure on defendant.’

5. Interrogation

Interrogation is express questioning or “any words or actions on the part of the
police (other than those normally attendant to arrest and custody) that the police should
know are reasonably likely to elicit an incriminating response from the suspect.” (Rhode
Island v. Innis (1980) 446 U.S. 291, 301, fns. omitted.)

After releasing defendant from his handcuffs, Officer Spates proceeded to
question defendant. The People argue that these questions were of a sufficiently general
nature to escape the requirement of a Miranda warning. Relying on People v. Milham
(1984) 159 Cal.App.3d 487 (Milham), the People assert that general questions regarding
the facts of a crime may be asked of “persons temporarily detained by officers who do

not have probable cause to arrest.” (Id. at p. 500.) These questions are “designed to . . .

7 According to Officer Huff, five traffic officers responded to the call. These five
included Officers Huff, Spates, Gomez, Reinbolt, and Nevarez. Officers Maddox and
McGinnis were on the scene when the traffic officers arrived.
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enable the police to quickly ascertain whether such person should be permitted to go
about his business or held to answer charges.” (Ibid.)

While this principle is sound, it is inapplicable to the facts of this case. For
instance, defendant was restrained after Officer Maddox suspected a parole violation. It
is likely that Officer Maddox had probable cause to arrest defendant at that point.
However, by restraining defendant for further investigation, it is evident that Officer
Maddox had decided not to allow defendant “to go about his business.” (Milham, supra,
159 Cal.App.3d at p. 500.) Furthermore, the questions asked by Officer Spates were not
“[g]eneral on-the-scene” questions. (See ibid.) The questions were such that the police
should reasonably have known they were “likely to elicit an incriminating response.”
(Rhode Island v. Innis, supra, 446 U.S. at p. 301, fn. omitted.) The facts of Milham
clearly illustrate this distinction.

In Milham, the defendant was involved in a car accident that resulted in the death
of two of his passengers. (Milham, supra, 159 Cal.App.3d 487.) At the scene of the
crash, a responding officer approached the defendant and asked whether he was involved
in the accident. (Id. at p. 499.) The defendant stated that he had been driving the car and
that he was worried he had killed his wife. (Ibid.) The officer then asked how the
accident had happened. (Ibid.) The defendant answered that he thought he had “blacked
out.” (Ibid.) He was later convicted of driving under the influence. (Id. at p. 487.)

The defendant appealed his conviction, arguing that the statements made to the

officer should have been excluded because no Miranda warnings had been given.
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(Milham, supra, 159 Cal.App.3d at p. 499.) The court rejected this argument, explaining
that the “[g]eneral on-the-scene questioning” present in the facts did not present a
Miranda violation. (Id. at p. 500.) The court noted that the responding officer had no
indication that a crime had been committed. (lbid.) The court also reasoned that,
although the officer asked the defendant questions, the officer’s “suspicion of
criminality” had not yet focused on the defendant. (Id. at pp. 500-501.) Finally, the
defendant in Milham was not in police custody at the time of the questioning. (ld. at p.
500.)

Each of the above factors presents a separate point of distinction. First, Officer
Spates was briefed by Officer Maddox before he began to question defendant. He knew
that defendant was on parole and had been in possession of methamphetamine and
syringes. It cannot be said, therefore, that Officer Spates lacked an indication that a
crime had been committed. Similarly, it cannot be reasonably argued that defendant was
not under suspicion of criminality. Finally, when the questioning began, defendant was
already in police custody because of a “possible parole violation.”

As the court noted in Milham, the “shift from investigatory to accusatory
questioning can be very subtle.” (Milham, supra, 159 Cal.App.3d at p. 500.) However,
this case provides no such subtlety. Here, defendant was asked questions such as,
“Iw]hat have you been drinking?”” and “[h]Jow much?” These questions contrast strongly

against general questions such as, “[w]ere you involved in the accident?” (Id. at p. 494.)
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Unlike the questions in Milham, the questions posed to defendant were such that
the police should have known they would likely elicit an incriminating response. Here,
the police knew defendant had violated his parole and was carrying methamphetamine.
The questions posed to defendant by Officer Spates reflected that knowledge. By the
time he contacted defendant, Officer Spates had moved past investigation and into the
realm of inculpation. Therefore, defendant was interrogated by Officer Spates.

Because defendant was interrogated while in custody, the police were obligated to
apprise defendant of his Miranda rights. Since defendant was not given his Miranda
advisements until after Officer Spates’s interrogation, evidence of his responses to the
interrogation cannot be used against him. (Miranda, supra, 384 U.S. at p. 479.)
Accordingly, the trial court erred in denying defendant’s motion to suppress such
evidence.

6. Admission of Romberg Test

At the hearing on the motion to suppress, defendant challenged the admissibility
of evidence that he estimated the passage of 30 seconds under the Romberg test when
only 25 seconds had passed. The trial court denied the motion to suppress the FST
results based on its conclusion that defendant was not in custody at the time the FST’s
were administered. The court further ruled that the FST’s were “non-testimonial” in
nature.

On appeal, defendant argues he was in custody at the time the FST’s were

administered and that the estimation of time was testimonial, because he was asked to
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“communicate the result of his mental process.”® Defendant argues, therefore, that the
evidence was inadmissible because there had been no Miranda warnings.

Because we previously determined that defendant was in custody for the purposes
of Miranda and that Officer Spates’s questions constituted interrogation, the remaining
issue is whether the estimation of time made during the Romberg test is testimonial
evidence for purposes of Miranda.

The Fifth Amendment provides that no “person . . . shall be compelled in any
criminal case to be a witness against himself . ...” (U.S. Const., 5th Amend.) The
United States Supreme Court has held that this privilege “does not protect a suspect from
being compelled by the State to produce ‘real or physical evidence.”” (Muniz, supra, 496
U.S. at p. 589, quoting Schmerber v. California, supra, 384 U.S. at p. 764.) The privilege
“protects an accused only from being compelled to testify against himself, or otherwise
provide the State with evidence of a testimonial or communicative nature.” (Schmerber
v. California, supra, at p. 761, fn. omitted.) “[I]n order to be testimonial, an accused’s
communication must itself, explicitly or implicitly, relate a factual assertion or disclose
information. Only then is a person compelled to be a ‘witness’ against himself.” (Doe v.

U.S. (1988) 487 U.S. 201, 210, fn. omitted.)

8 The word “testimonial” is often used in discussion of confrontation clause
issues. Here, however, there is no intended reference to “testimonial hearsay.”
(Crawford v. Washington (2004) 541 U.S. 36.) In this context, the word “testimonial”
refers to communication which falls under the Fifth Amendment privilege against self-
incrimination, as distinguished from physical evidence, such as the slurring of speech or
the taking of blood. (Pennsylvania. v. Muniz (1990) 496 U.S. 582 (Muniz); Schmerber v.
California (1966) 384 U.S. 757.)
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Here, defendant contends the estimation of time made during the Romberg test
was a communication that divulged his mental process in an incriminating manner, and is
therefore testimonial evidence. To support this proposition, defendant relies on Muniz.

In Muniz, the defendant was pulled over by police and asked to perform various
FST’s. (Muniz, supra, 496 U.S. at p. 585.) After performing poorly, the defendant
admitted he had been drinking. (Ibid.) The police later asked the defendant to state “his
name, address, height, weight, eye color, date of birth, and current age.” (Id. at p. 586.)
Finally, the police asked the defendant for the date of his sixth birthday, which the
defendant could not answer. (lbid.) The defendant had not been given Miranda
warnings. (Muniz, supra, at p. 586.)

The Supreme Court held that any physical observations made by police were
nontestimonial and, therefore, were not gathered in violation of Miranda. (Muniz, supra,
496 U.S. at p. 583.) For example, in reference to the defendant’s slurred speech, the
court held that “[r]equiring a suspect to reveal the physical manner in which he articulates
words, like requiring him to reveal the physical properties of the sound produced by his
voice, [citation] does not, without more, compel him to provide a ‘testimonial’ response
for purposes of the privilege.” (ld. at p. 592.) Additionally, “routine booking questions,”
such as the defendant’s height, weight, eye color, etc., fall outside of Miranda
protections. (Muniz, supra, at p. 601.)

The Supreme Court held, however, that the question regarding the defendant’s

sixth birthday called for a testimonial response because the question required the
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defendant to “communicate an express or implied assertion of fact or belief.” (Muniz,
supra, 496 U.S. at pp. 597-599, fn. omitted.) In such circumstances, “the suspect
confronts the ‘trilemma’ of truth, falsity, or silence.” (ld. at p. 597.)° Because the
defendant was in custody and had not been advised of his right to silence, the defendant’s
only choices were to incriminate himself by admitting that he did not know the date of his
sixth birthday, or to answer falsely and possibly incriminate himself with an incorrect
guess. (Id. at pp. 598-599.) “[H]ence the response . . . contain[ed] a testimonial
component.” (ld. at p. 597.)

The court held that the defendant’s inability to answer the question “supported an
inference that his mental faculties were impaired, because his assertion (he did not know
the date of his sixth birthday) was different from the assertion (he knew the date was
(correct date)) that the trier of fact might reasonably have expected a lucid person to
provide.” (Muniz, supra, 496 U.S. at p. 599.) Therefore, “the incriminating inference of
impaired mental faculties stemmed, not just from the fact that Muniz slurred his response,
but also from a testimonial aspect of that response.” (Ibid., fn. omitted.)

Defendant claims that the Romberg test is “materially indistinguishable” from the
sixth birthday question in Muniz because defendant, like the defendant in Muniz, was

“asked to make a calculation, and communicate the result of his mental process.” The

9 The Muniz court analogized the trilemma of truth, falsity, or silence in the
custodial interrogation context to the “““cruel trilemma of self-accusation, perjury or
contempt™’ [citation] that defined the operation of the Star Chamber, wherein suspects
were forced to choose between revealing incriminating private thoughts and forsaking
their oath by committing perjury.” (Muniz, supra, 496 U.S. at p. 596.)
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People, in response, argue that the estimation of time was “analogous to the slurred
speech in Muniz.” The determination of the issue, therefore, depends on whether the
Romberg test required a testimonial response or produced only real or physical evidence.

As suggested by the People, the Romberg test results are similar, in some respects,
to the physical evidence observed by officers during FST’s. The Romberg test is
designed to “evaluate[] an individual’s internal clock.” (Ramirez v. City of Buena Park
(9th Cir. 2009) 560 F.3d 1012, 1018.) An individual’s internal clock is undoubtedly
affected, at least in part, by his or her physical condition.

However, the Romberg results are also unlike other purely physical observations,
such as loss of balance, redness in the cheeks, or slurred speech. This point is illustrated
by the relative complexity of the Romberg test. For example, evidence of slurred speech
reflects only an officer’s observation of the physical manifestation of the subject’s
intoxication (i.e., a lack of muscular coordination). Although the subject must speak in
order for the observation to be made, the evidentiary value of the observation rests in how
the communication was made, not its content.

The Romberg test, on the other hand, implicitly requires the subject to count each
passing second, or otherwise estimate the passage of time. Once the subject has counted
30 seconds, the subject must then notify the officer that his estimation is complete. Thus,
unlike the slurring of speech observed in Muniz, the Romberg test requires the subject to

make a mental calculation and communicate that calculation to police.
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The probative value of the Romberg test, therefore, lies firmly in the accuracy of
the subject’s estimation as communicated to police. Because the test requires the suspect
to communicate an implied assertion of fact or belief (i.e., that 30 seconds has elapsed),
the test is similar to the sixth birthday question in Muniz, which called for a testimonial
response. (Muniz, supra, 496 U.S. at p. 597.) Because he was not told of his right to
remain silent, defendant was faced with the choice of stating an incriminating truth (i.e.,
that he believes 30 seconds has elapsed when that amount of time has not in fact passed)
or a falsity (i.e., making a guess as to when 30 seconds has passed).

The communication of a mental calculation also distinguishes the use of the
Romberg test from FST’s that merely call for the suspect to count or recite the alphabet.
In Muniz, for example, the defendant was asked to count while performing walking and
balancing FST’s. The defendant counted accurately in one test and did not count at all in
the other. (Muniz, supra, 496 U.S. at p. 603, fn. 17.) Because the defendant did not
argue that his failure to count was incriminating, the court refused to rule on “whether
Muniz’s counting (or not counting) itself was ‘testimonial’ within the meaning of the
privilege.” (Ibid.)

Although the United States Supreme Court and California courts have not
addressed the testimonial nature of FST’s involving counting, the majority of state courts

that have addressed the issue hold that counting (as well as reciting the alphabet) is
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nontestimonial 1% In most of these cases, the courts have reasoned that counting or
reciting the alphabet does not reveal a person’s personal beliefs or knowledge.11

However, even assuming, arguendo, that counting is nontestimonial, the inquiry
concerning the Romberg test must continue. While the ability to count may reasonably
be viewed as indicative of a reflexive or physical process, it is evident that the Romberg
test requires a calculation that goes beyond the simple recitation of a memorized
sequence. In contrast to reflexive counting, the Romberg test requires the subject to
measure the passage of time, and then make an assertion that 30 seconds has passed. It is
this assertion that determines the testimonial nature of the Romberg test response.
Therefore, we need not decide if counting is testimonial for Miranda purposes. The
subject of a Romberg test must not only count, but also count at a speed that accurately
measures the passage of time.

Here, as in Muniz, the suspect was required to make a calculation and

communicate the results of that calculation to the police. That communication was an

10 See People v. Berg (1999) 92 N.Y.2d 701 [708 N.E.2d 979], State v. Devlin
(1999) 294 Mont. 215 [980 P.2d 1037], Vanhouton v. Commonwealth (1997) 424 Mass.
327 [676 N.E.2d 460], State v. Superior Court (1987) 154 Ariz. 275 [742 P.2d 286], State
v. Maze (1992) 16 Kan.App. 527 [825 P.2d 1169], State v. Zummach (N.D. 1991) 467
N.W.2d 745, People v. Bugbee (1990) 201 I1I.App.3d 952 [559 N.E.2d 554], and
Gassaway v. State (Tex.Crim.App. 1997) 957 S.W.2d 48. Contra, Allred v. State (Fla.
1993) 622 So0.2d 984 and State v. Fish (1995) 321 Ore. 48 [893 P.2d 1023].

11 See People v. Berg, supra, 708 N.E.2d 979, State v. Devlin, supra, 980 P.2d
1037, Vanhouton v. Commonwealth, supra, 676 N.E.2d 460, State v. Superior Court,
supra, 742 P.2d 286, State v. Maze, supra, 825 P.2d 1169, State v. Zummach, supra, 467
N.W.2d 745, and People v. Bugbee, supra, 559 N.E.2d 554.
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assertion of fact or belief that was relevant for its accuracy, not for the manner in which it
was delivered. Therefore, defendant’s estimation of time was testimonial evidence.
Because the test was administered while defendant was in custody and was reasonably
likely to elicit an incriminating response, Miranda warnings were required. Because no
such warnings were given, defendant’s estimation was inadmissible.

7. Prejudice

Although the court erred in failing to exclude the challenged statements, the error
was not prejudicial.

Federal constitutional error is not prejudicial and does not require reversal where
the reviewing court properly concludes it was “harmless beyond a reasonable doubt.”
(Chapman v. California (1967) 386 U.S. 18, 24.)

The first statement challenged on appeal is defendant’s statement to Officer Spates
that he had consumed alcohol. This statement was harmless because the focus of the trial
was on defendant’s possession and use of methamphetamine, not alcohol. Indeed, the
jury heard defendant’s preliminary alcohol screening returned a 0.00 percent reading.
Furthermore, Officer Spates testified that he “excluded alcohol” as a suspected intoxicant
after performing the preliminary alcohol screening. It is clear from the record that
defendant was convicted based on his consumption of methamphetamine. The fact that
defendant said he consumed alcohol could not reasonably have affected the jury’s

verdict.
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The second challenged statement was defendant’s statement that he should not
have been driving because he did not have a license. This statement was harmless as
well. Defendant pled guilty to driving without a license and, at trial, his counsel stated
that driving without a license “was never an issue.” While it may be argued that the
suspension or revocation of a license may suggest a past crime, here defendant was not
asked why his license was revoked. Again, testimony focused on whether defendant was
under the influence of methamphetamine. Therefore, this statement is unlikely to have
influenced the jury.

Defendant also challenges the admissibility of his declaration that “he had shot up
some speed” and that he had “injected it into his left wrist.” These statements, although
clearly relevant to the issue of defendant’s intoxication, were harmless as well. At trial, a
great body of evidence was presented establishing defendant’s use of methamphetamine.
For example, the jury heard that defendant was found to be in possession of
methamphetamine and syringes. Defendant admitted to Officer Maddox that the syringes
were used “[f]or shooting up methamphetamine.” The jury also heard Officer Spates’s
testimony regarding defendant’s physical appearance (including the puncture wound on
defendant’s wrist) and his poor physical performance during sobriety tests. In addition,
the jury heard that defendant’s blood was found to contain 198 nanograms of
methamphetamine—an amount an expert testified “is consistent with an abuse level.”

In contrast to the strong evidence of defendant’s intoxication, the results of the

Romberg test were not necessarily even incriminating. For example, a toxicologist
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testified with respect to the Romberg results that: “It’s not too far off from actual time.
It’s heading in a fast direction.” In addition, Officer Spates admitted that if two people
counted to 30, a five-second disparity could be explained by the simple fact that one
person “counted a little faster.” Although the Romberg evidence supports an inference
that defendant was under the influence of a stimulant, it is clear that the inclusion of this
evidence, even in conjunction with the other statements made to Officer Spates, was
overshadowed by the properly admitted evidence supporting a finding of intoxication.

Defendant argues, however, that because there was conflicting evidence presented
at trial on the issue of impairment, it is likely that the statements were relatively
influential. While it is clear that these statements are relevant to defendant’s use of
methamphetamine, when viewed in the context of the entire record, it is improbable they
influenced the jury. The jury heard that defendant drove a vehicle into oncoming traffic.
He was in possession of methamphetamine and drug paraphernalia. He exhibited various
physical indications of intoxication. Methamphetamine was found in defendant’s blood
at levels indicating abuse. Finally, the jury heard expert testimony that a person “would
[not] be able to safely operate a motor vehicle” “based on the levels [of
methamphetamine] detected in this case, the driving pattern . . ., as well as the eyelid
flutter and the rebound dilation.”

Under these facts, we hold that the erronecous admission of defendant’s statements
to police, and the results of the Romberg test, was “harmless beyond a reasonable doubt.”

(Chapman v. California, supra, 386 U.S. at p. 24.)
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B. Sentencing Issues

Defendant was convicted of driving a vehicle under the influence of a narcotic and
personally causing great bodily injury to another, as well as transporting a controlled
substance.12 The trial court found that defendant had several prior convictions, including
two prior strikes. The court denied defendant’s Romero motion to strike one of the prior
strikes. The trial court therefore applied the Three Strikes law3 in determining
defendant’s sentence. It sentenced defendant to consecutive 25-year-to-life terms on
counts 1 and 2. The court did not expressly address whether the sentence on one of the
counts should be stayed under Penal Code section 654.

Defendant makes the following arguments concerning the sentence: (1) a new
sentencing hearing must be held because the court imposed consecutive sentences under
the Three Strikes law when it erroneously believed it did not have discretion to impose
concurrent sentences; and (2) the court should have stayed the sentence on count 2

pursuant to Penal Code section 654. We agree with both contentions.

12 Defendant was convicted under count 1 of violating Vehicle Code section
23153, subdivision (a), which provides: “It is unlawful for any person, while under the
influence of any alcoholic beverage or drug, or under the combined influence of any
alcoholic beverage and drug, to drive a vehicle and concurrently do any act forbidden by
law, or neglect any duty imposed by law in driving the vehicle, which act or neglect
proximately causes bodily injury to any person other than the driver.” Under count 2,
defendant was convicted of violating Health and Safety Code section 11379, subdivision
(a), which makes it a crime to, among other acts, transport certain controlled substances.

13 penal Code sections 667, subdivisions (b) through (i) and 1170.12.

28



1. Discretionary Sentencing Under the Three Strikes Law

Under the Three Strikes law, consecutive sentences are mandated for current
felony convictions that are “not committed on the same occasion, and not arising from
the same set of operative facts . ...” (Pen. Code, § 667, subd. (c)(6); see People v.
Deloza (1998) 18 Cal.4th 585.) Therefore, “‘consecutive sentences are not mandatory

. if the multiple current felony convictions are “committed on the same occasion”
....” [Citation.]” (People v. Deloza, supra, at p. 591.) “The phrase ‘committed on the
same occasion’ is commonly understood to refer to at least a close temporal and spatial
proximity between two events . ...” (ld. at p. 594.)

In its sentencing brief, the People conceded that defendant’s crimes occurred on
the same occasion.14 Therefore, pursuant to Penal Code section 667, subdivision (c)(6),
consecutive terms for counts 1 and 2 were not mandatory. However, it appears, and the
parties agree, that the trial court was unaware it had discretion to sentence defendant to
concurrent terms for counts 1 and 2.

When the court announced it would impose consecutive sentences for counts 1 and
2, defense counsel requested that the court sentence defendant to concurrent terms. The
trial court stated: “I believe pursuant to Penal Code [s]ection[s] 667, subdivision] (c)(6)
and 667, subdivision] (e) because the counts are separate counts constituting separate

acts, in other words, we have the driving under the influence causing injury and

14 The sentencing brief states: “The facts of this case show that the crimes were
not from the same set of operative facts but did stem from the same occasion.” (Italics
added.)
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transportation, which are essentially separate acts, the three strikes sentencing scheme
requires consecutive sentencing under that code section. So | do appreciate and note
defense counsel’s comment for the record, but following the probation officer’s report
and re-reviewing the code, | believe I’m mandated to impose consecutive sentences on
Counts 1 and 2.”

The prosecutor responded: “In doing my research to prepare my sentencing
memorandum, while the cases—the counts are separate crimes, separate acts, if the Court
makes the determination that they were not within the same occurrence, there’s basically
two separate standards. There’s a [Penal Code section] 654 standard but then there’s the
separate three-strikes standard. So as long as the Court is making the determination that
they were on a different occurrence, then that would be a correct analysis.”

The trial court stated, “[t]hat’s my decision” and thanked counsel for their notes
and comments. The trial court then proceeded to sentence defendant to consecutive 25-
year-to-life terms on counts 1 and 2.

On appeal, the People agree with defendant’s contention that the trial court had the
discretion to order concurrent terms for counts 1 and 2 because the crimes of driving
under the influence and transportation of methamphetamine were committed on the same
occasion. The People further concede that the trial court appears to have been unaware of

its discretion in the matter.
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Defendant argues that the case must be remanded for resentencing because the
trial court was unaware of its discretion to order concurrent sentences and therefore failed
to exercise discretion. We agree.

“To exercise the power of judicial discretion, all material facts and evidence must
be both known and considered, together with legal principles essential to an informed,
intelligent and just decision. [Citation.] A court which is unaware of the scope of its
discretionary powers can no more exercise informed discretion than one whose sentence
is or may have been based on misinformation regarding a material aspect of a defendant’s
record. (People v. Belmontes (1983) 34 Cal.3d 335, 348, fn. 8 ....)” (Peoplev. Lara
(2001) 86 Cal.App.4th 139, 165-166.) “A failure to exercise discretion also may
constitute an abuse of discretion.” (People v. Sandoval (2007) 41 Cal.4th 825, 847-848.)

Although the People agree the trial court had discretion to order concurrent terms,
they argue that remand is not required because the trial court would have ordered
consecutive sentences if it had been aware of its discretion.1® In support of this

argument, the People note that the trial court found a number of aggravating factors that

15 Both parties cite People v. Askey (1996) 49 Cal.App.4th 381 (Askey) in
asserting that remand is not necessary if the record shows that, had it known of its
discretion, the trial court would have ordered the same sentence. In Askey, the California
Court of Appeal noted that the People v. Superior Court (Romero) (1996) 13 Cal.4th 497
court held that the trial court may “strike prior serious or violent felony convictions under
[Penal Code] section 1385 in the interest of justice. Additionally, where the record
reveals the court was unaware of its discretion, or where the court did not affirmatively
indicate it would not exercise its discretion in any event, a defendant is entitled to remand
for resentencing.” (Askey, supra, at p. 388.) The Askey court held that remand was
unnecessary under its facts “[b]ecause the record clearly indicate[d] the trial court would
not have exercised its discretion to strike a prior conviction . ...” (ld. at p. 389.)
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may support the imposition of consecutive sentences under California Rules of Court,
rule 4.421(b). However, defendant argues that the trial court may have been referring to
these factors in order to support the court’s denial of defendant’s Romero motion.

The trial court, before enumerating the aggravating factors, stated: “I do want to
point out certain factors that | recognized under the California Rules of Court because |
have ruled on a Romero motion and in case this comes up later, I, at least, want the
further Courts to recognize factors that I did find.” After enumerating the aggravating
factors, the court stated: “And again, although the defendant would be sentenced under
the scheme set forth on Penal Code [s]ection 667, subdivision] (e), the Court is citing
these factors above for reference in addition to the Romero motion previously discussed
but denied.”

Neither party’s interpretation of the court’s statement is unreasonable. Indeed, it is
the plausibility of both interpretations that renders it ambiguous. The record thus fails to
definitively demonstrate that the trial court would have ordered consecutive sentences if
it had been aware of its discretion in the matter. What is certain is that the trial court
believed it was “mandated to impose consecutive sentences on Counts 1 and 2.”
“[W]here the record reveals the court was unaware of its discretion, or where the court
did not affirmatively indicate it would not exercise its discretion in any event, a defendant
is entitled to remand for resentencing.” (Askey, supra, 49 Cal.App.4th at p. 388; cf.

People v. Rodriguez (2005) 130 Cal.App.4th 1257, 1263 [Fourth Dist., Div. Two]
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[resentencing required when trial court mistakenly believed it had no discretion to impose
concurrent sentences under the one strike law].)

Because the record does not clearly indicate that the trial court would have
Imposed consecutive sentences if it was aware of its discretionary power to impose
concurrent sentences, defendant is entitled to a new sentencing hearing at which the court
properly exercises its sentencing discretion.

2. Failure to Stay Sentence Under Penal Code Section 654

Defendant next claims that the trial court erred in refusing to stay the sentence for
count 2 pursuant to Penal Code section 654. Penal Code section 654, subdivision (a),
provides: “An act or omission that is punishable in different ways by different provisions
of law shall be punished under the provision that provides for the longest potential term
of imprisonment, but in no case shall the act or omission be punished under more than
one provision.” In short, Penal Code section 654 prohibits “‘[p]Junishment for two
offenses arising from the same act . .. .”” (People v. Latimer (1993) 5 Cal.4th 1203,
1208, quoting Neal v. State of California (1960) 55 Cal.2d 11, 18.)

The application of Penal Code section 654 “depends on the intent and objective of
the actor. If all of the offenses were incident to one objective, the defendant may be
punished for any one of such offenses but not for more than one.” (Neal v. State of
California, supra, 55 Cal.2d at p. 19.) “If [a defendant] entertained multiple criminal
objectives which were independent of and not merely incidental to each other, he may be

punished for independent violations committed in pursuit of each objective even though
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the violations shared common acts or were parts of an otherwise indivisible course of
conduct.” (People v. Beamon (1973) 8 Cal.3d 625, 639; accord, People v. Latimer,
supra, 5 Cal.4th at p. 1216.)

“The determination of whether there was more than one objective is a factual
determination, which will not be reversed on appeal unless unsupported by the evidence
presented at trial. [Citation.]” (People v. Saffle (1992) 4 Cal.App.4th 434, 438; accord,
People v. Osband (1996) 13 Cal.4th 622, 730.) Hence, the trial court’s finding of more
than one intent or objective must be supported by substantial evidence. (See People v.
Saffle, supra, at p. 438.)

Rule 4.424 of the California Rules of Court requires that trial courts determine,
before ordering consecutive or concurrent sentences, whether Penal Code section 654
prohibits multiple punishments.16 Here, the trial court did not make an explicit ruling on
the Penal Code section 654 issue. However, on a silent record, reviewing courts in
California assume that the trial court considered Penal Code section 654. (See People v.

Osband, supra, 13 Cal.4th at p. 731; People v. Coleman (1989) 48 Cal.3d 112, 162;

16 The rule also describes Penal Code section 654 as prohibiting “multiple
punishments for the same act or omission.” (Cal. Rules of Court, rule 4.424.) One Court
of Appeal has recently stated that “Rule 4.424 misstates the correct way to implement
[Penal Code] section 654, and therefore can cause mischief in cases . . . where it is
followed by busy trial courts.” (People v. Alford (2010) 180 Cal.App.4th 1463, 1466.) A
correct Penal Code section 654 analysis “depends on the intent and objective of the
actor.” (People v. Alford, supra, at p. 1468, quoting Neal v. State of California, supra, 55
Cal.2d at p. 19.)
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People v. Galvez (2011) 195 Cal.App.4th 1253, 1263; People v. Sok (2010) 181
Cal.App.4th 88, 100.)

Defendant contends, however, that the record affirmatively demonstrates that the
trial court did not consider Penal Code section 654. Defendant alleges the trial court
adopted the prosecutor’s clarification of the ruling; that the acts constituting counts 1 and
2 “were on . . . different occurrence[s].” We disagree. The court stated that it believed
consecutive sentences were mandatory under the Three Strikes law because it considered
counts 1 and 2 to be “separate acts.” In response to the prosecution’s statement, the court
responded: “That’s my decision.” Thus, the record does not definitively disclose
whether the court intended to dismiss or adopt the prosecution’s argument. Therefore,
we decline defendant’s request to deviate from the normal standard of review.

Defendant next argues that the present crimes—driving under the influence and
transportation of a controlled substance—were committed with only one intent and
objective. To support this contention, defendant notes that, while driving under the
influence of methamphetamine, he possessed only a small amount of the drug to maintain
intoxication. The crimes are further linked by the act of driving, which caused the crime
of possession to become transportation and also caused the intoxication to become
driving under the influence. Further, because the methamphetamine and syringes were
the means of intoxication, defendant contends that the continued possession of the

methamphetamine and syringes facilitated the offense of driving under the influence.
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To support the conclusion that his possession was incidental to the objective of
being under the influence, defendant cites People v. Holly (1976) 62 Cal.App.3d 797
(Holly) and People v. Maese (1980) 105 Cal.App.3d 710. In Holly, the defendant was
convicted of possession and being under the influence of heroin. (Holly, supra, at p.
803.) The court held that it was reasonable to assume the defendant was an addict, and
the quantity of heroin found in the defendant’s possession “could be consumed by an
‘excessive [us]er’ in a relatively short time.” (ld. at p. 805.) The court concluded that the
heroin found was “only for his own consumption and its use was necessary to satisfy his
addiction and to his objective of being under the influence of heroin, and that defendant’s
possession of the heroin was incident to his objective of being under the influence; and

29

the acts of which defendant was convicted constituted an indivisible course of conduct.
(Ibid.)

In Maese, the Court of Appeal relied on Holly’s rationale to arrive at a different
result. “Unlike Holly,” the court explained, “a substantial amount of heroin was in [the
defendant’s] possession. There is no way that the total quantity could be used by [the
defendant] in a ‘relatively short time.””” (People v. Maese, supra, 105 Cal.App.3d at p.
727, citing Holly, supra, 62 Cal.App.3d at pp. 805-806.) Therefore, unlike Holly, Penal
Code section 654 did not prevent the trial court from punishing crimes of possession of
heroin and being under the influence of the drug. (People v. Maese, supra, at p. 727.)

Defendant argues that these cases show that the key factor in determining the

applicability of Penal Code section 654 to the present facts is whether the amount of
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contraband possessed can be consumed in a “relatively short time.” (See Holly, supra, 62
Cal.App.3d at p. 805.)

The People argue that People v. Arndt (1999) 76 Cal.App.4th 387 is controlling.
In Arndt, the defendant drove his car recklessly at a high rate of speed and collided with
another vehicle. (Id. at p. 392.) A “bag of cocaine” was found in his pants. (lbid.) He
was convicted of driving under the influence and transportation of cocaine. (Id. at pp.
391-392.) Without discussing the amount of cocaine found in the defendant’s possession,
the Court of Appeal held that the defendant was properly punished for both crimes, as the
“[d]efendant’s crimes involved . . . separate objectives.” (ld. at p. 397.) The court added:
“Each of the crimes committed in this case violates a different legislative ban. Vehicle
Code section 23153 is intended to reduce highway deaths and injuries . . . . [Citation.]
Health and Safety Code section 11352 is intended to inhibit the trafficking and
proliferation of controlled substances by deterring their movement. [Citation.] Punishing
only one crime would not satisfy these separate objectives. [Citations.]” (Id. at p. 398.)

Arndt is not incompatible with Holly and Maese. Although Arndt based its
decision in part on a different rationale, it did not reject or disagree with Holly’s and
Maese’s emphasis on the amount of contraband found in the defendant’s possession.
Indeed, it does not appear that the defendant in Arndt argued that his bag of cocaine held
an amount he could have consumed within a relatively short time. It thus provides us

with limited guidance for addressing defendant’s argument in this case.
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In evaluating the applicability of Penal Code section 654, our state Supreme Court
has noted that “[e]ach case must be determined on the basis of its own facts, and general
principles applicable to one type of case may not apply to another.” (In re Adams (1975)
14 Cal.3d 629, 633.) We may, however, apply the reasoning of these cases if that
reasoning helps us determine whether the evidence supports the trial court’s implied
finding. Under the facts of this specific case, we find the reasoning of Holly most
applicable.

Turning to the record, it appears that the court made no express findings regarding
defendant’s objectives in committing the crimes oOf transportation and driving under the
influence. Thus, the inquiry will turn on whether the evidence is sufficient to support an
implied finding that defendant had separate objectives. Although the People refer us to
Arndt’s discussion regarding the legislative policies that distinguish the two crimes, the
People do not cite facts from the present record which support an implied finding that
defendant’s crimes involved separate criminal objectives. Indeed, the record appears to
disclose little evidence, if any, suggesting defendant had separate criminal objectives.

On the other hand, the small amount of methamphetamine found in defendant’s
possession provides support for the proposition that defendant maintained only the intent
to remain under the influence of methamphetamine. For example, Officer Spates testified
at trial that the syringe “had a small amount of fluid in it.” Javed Khan, the forensic

scientist that tested the liquid, testified that the volume of the liquid was 0.2 milliliters.
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Although Khan believed the amount of methamphetamine within the liquid to be “a
usable quantity,” he characterized it as “a very, very small amount.”

As noted by defendant, the miniscule amount of methamphetamine in defendant’s
possession tends to show that there was no intent to possess the drug for a purpose other
than short term intoxication. Therefore, it appears that under the present facts, the Holly
rationale is most applicable. In Holly, the defendant was found to be in possession of 16
“balloons” of heroin. (Holly, supra, 62 Cal.App.3d at p. 805.) A testifying officer stated
that “‘some people use a half balloon, some people use a full balloon’ in taking a ‘fix.””
(Ibid.) The court found that this amount “could be consumed by an ‘excessive [us]er’ in
a relatively short time.” (Ibid.) The court, noting this fact, affirmed the stay of sentence.
(1d. at p. 797.) Here, the contraband possessed by defendant was considerably smaller.

In conclusion, the evidence is not sufficient to support an implied finding of
separate criminal objectives for counts 1 and 2. Therefore, Penal Code section 654
prohibits punishment for both offenses, and the execution of the sentence for count 2
must be stayed.

I11. DISPOSITION

Defendant’s conviction is affirmed. Following remand, the court shall hold a new
sentencing hearing to determine, in its discretion, whether to impose concurrent or
consecutive sentences as to counts 1 and 2. Regardless of how the court exercises such
discretion, the court shall direct that the sentence on count 2 be stayed pursuant to Penal

Code section 654. The trial court is directed to amend the minute order and the abstract
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of judgment to reflect the stay of the sentence on count 2, and to forward a certified copy
of the amended abstract to the Department of Corrections and Rehabilitation.

CERTIFIED FOR PARTIAL PUBLICATION
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We concur:
RICHLI
Acting P. J.
CODRINGTON
J.
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